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आदशे / ORDER  
PER D. KARUNAKARA RAO,  AM: 
  

This appeal is filed by the assessee against the order of CIT(A)-7, 
Pune dated 25.10.2016 for the Assessment Year 2009-10.   

 
2. The grounds raised by the assessee are as under :- 

“1. The ld CIT (A) has erred in confirming the penalty levied by the AO, 
without appreciating the fact that the AO while issuing notice 
U/Sec.271(1)(c) r.w.s.274 of the Act has not specified whether the same 
has been levied for furnishing of inaccurate particulars of income or for 
concealment of income and therefore same is bad in law. 
2. The ld CIT (A) has erred in confirming the penalty of Rs. 
15,38,496/- levied u/s 271(1)(c) by the AO only on the ground that the 
additions have been confirmed by CIT(A) and on the basis of conclusions 
drawn in the assessments proceedings without appreciating the facts of 
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the case and submissions made by the appellant and without proving it to 
be false. 
3. The ld CIT (A) while confirming the levy of penalty erred in stating 
that the appellant had declared additional income to explain the 
investment in flat, source of investment remained unexplained without 
appreciating the facts of the case and submissions made by the appellant. 
4. The learned CIT(A) while confirming the levy of penalty of Rs. 
15,38,496/- had erred in not appreciating the following important facts 
that:  
a) The appellant had filed a revised return and offered additional 
income, which constitutes a voluntary and bonafide act. 
b) Offering of the additional income which was remained to be 
disclosed in the return of income is a voluntary and bona fide offer and it 
is full and true disclosure of all the facts. 
c) It was seen from the order that no penalty proceedings has been 
initiated u/s 271(1)(c) in the case of revised return income but has been 
initiated only on addition of Rs.1,35,384/- 
5. The appellant craves leave to add, alter, amend or delete any of the 
above grounds of appeal.” 

 
3. Briefly stated the relevant facts include that the assessee is 
engaged in the business of hiring of vehicles and trading in spare parts.  
The assessee filed the return of income declaring total income of 
Rs.9,51,980/-.  At the end of the assessment u/s 143(3) of the Act, the 
Assessing Officer assessed the total income of the assessee after making 
certain additions on account of (i) undisclosed cash credits & others of 
Rs.38,16,182/- and (ii) disallowance u/s 14A of the Act of Rs.1,35,384/-.  
The Assessing Officer determined the total income of the assessee at 
Rs.54,20,540/-.  Further, the Assessing Officer initiated the penalty 
proceeding stating that “Penal proceedings are therefore initiated u/s 
271B of the Act for not getting the books of account audited.” (para 2.2 of 
the assessment order). 
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  4. In the penalty order, the Assessing Officer clearly stated that the 
levy of penalty is for the default of “furnishing inaccurate particulars of 
income/concealing income, ……” (page 4 of the penalty order).   

 
5. The CIT(A), relying on the various judgements of the High Court, 
confirmed the penalty as levied by the Assessing Officer.  The contents of 
para 5.3 onwards of the appellate order are relevant in this regard. 

 
6. Aggrieved with the said decision of the CIT(A), the assessee is in 
appeal before the Tribunal with the above extracted grounds. 

 
7. According to the ld. AR, the order of the CIT(A) shall have to be set-
aside on the legal issue relating to the ambiguity in the mind of the 
Assessing Officer while dealing with the initiation and levy of penalty.  
Highlighting the legal requirement of making a specific reference to the 
specific limb of clause (c) of section 271(1) of the Act and relying on 
various binding judgments in the case CIT Vs. Shri Samson Perinchery 
(2017) 392 ITR 4 (Bom.) as well as the judgment of Hon’ble Karnataka 
High Court in the case of CIT Vs. Manjunatha Cotton and Ginning 
Factory 359 ITR 565, Ld. Counsel demonstrated that the penalty levied 
by the Assessing Officer is unsustainable in law and the same is wrongly 
upheld by the CIT(A).   

 
8. On the other hand, ld. DR for the Revenue heavily relied on the 
orders of the authorities below. 

 
9. We heard both the parties on this legal issue and also perused the 
material available on record.  We find that this is a case where the 
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  Assessing Officer failed to record proper satisfaction while initiating and 
levying the penalty u/s 271(1)(c) of the Act.  In this regard, we pursed the 
orders of the Revenue authorities.  On perusal of para 2.2 of the 
assessment order, we find the following is the reasons for initiation of 
penalty proceedings :- 

“2.2 ………. 
 ………. Penal proceedings are therefore initiated u/s 271B of the Act 
for not getting the books of account audited.”   

  
10. Further, we also perused the penalty order passed by the 
Assessing Officer on 28.03.2014.  On perusal of penalty order, we find 
the following is the reasons for levy of penalty u/s 271(1)(c) of the Act :- 

“……. furnishing inaccurate particular of income/concealing income……” 
  
11. The above extracts reveal that the Assessing Officer suffers from 
ambiguity in his mind while recording the satisfaction at the time of 
initiation of penalty proceedings u/s 271(1)(c) of the Act.   

   
12. Considering the above, we are of the opinion that the legal 
requirement of making a clear cut reference to the applicable limb of 
clause (c) of section 271(1) of the Act, is not met by the Assessing Officer 
while initiating and levying the penalty u/s 271(1)(c) of the Act.  Thus, 
the satisfaction of the Assessing Officer suffers from ambiguity in his 
mind.   

 
13. Therefore, considering the above referred binding judgments, we 
are of the view that such penalty is unsustainable in law legally.  It is a 
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  settled legal proposition that the Assessing Officer is under obligation to 
specify the appropriate limb of clause (c) of section 271(1) of the Act at 
the time of initiation as well as at the time of levy of penalty.  In view of 
the above deliberation on this issue, without going into the merits of the 
case, we set-aside the order of the CIT(A) and direct the Assessing Officer 
to delete the entire penalty imposed by him. Accordingly, the grounds 
raised by the assessee are allowed on legal issue.  

 
14. In the result, the appeal of the assessee is allowed. 

   
Order pronounced on 10th day of July, 2019. 

 
    Sd/-      Sd/- 
(िवकास अव᭭थी /VIKAS AWASTHY)       (डी. कᱧणाकरा राव/D. KARUNAKARA RAO)      ᭠याियक सद᭭य/JUDICIAL MEMBER      लखेा सद᭭य/ACCOUNTANT MEMBER    
 पुणे / Pune; ᳰदनांक / Dated : 10th July, 2019. 
Sujeet 
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